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/Editorial

This is the first issue of the second year of
SUSHASAN before you. We are trying to see
if we can keep to the timeframes which we
have committed.

The winds of change are blowing in the
nonprofit sector. There is at one level a
resource crunch in the west impacting the
inflow of foreign grants to small and medium
organizations. However large bi-laterals who
where earlier giving to the Government of
India are now choosing to set up the
Government specific project support funds for
the nonprofits.

With the coming of the age of the nonprofit
sector the demand for its accountability to the
public as well as to the donors is increasing. |
am reminded of the time when in the 80s and
90s the entire Bangladesh nonprofit sector
started using the log frames as their method
of planning. The result was that all projects
within sectors looked alike.

The nonprofit sector gets its credibility from
1. Its ability to reach the un reached

2. To deliver goods and services at much
cheaper costs and lastly but not the least

3. Herald innovations both on demand and\
delivery side in the development paradigm

Thus with increased sophistication of
deliverables and accountabilities which are
not just stories and process documents is
putting pressure rightly or working on the
nonprofits to put their internal systems
including their governance in order.

SUSHASAN's viewpoint of Governance in
nonprofits is as a magazine that intends to
contribute to that debate and add some value
to where the Governance of the sector should
be going. In the last one year we have had
four issues and we have received several
feed back from different stakeholders. This
issue of SUSHASAN attempts to take this
feedback and offer you a few articles for your
thought and distribution among your Board
Members prior to your Board meeting.
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Writing the Constitution of the Nonprofit

Gagan Sethi and Mohan Krishna

There are three main forms of
registration possible for a nonprofit.
It can be a Trust, a Society or a
Section 25 Company. Where do
they come from?

The Bombay Public Trusts Act
1950 came from the fact that
individuals who wanted to convert
their property into Trusts for private
benefit or of a particular section of
the community or caste. When
Gujarat separated from Bombay
Philanthropy was far more devel-
oped in Bombay. The rest of the
country did not have the same
degree of philanthropy except in the
case of temples and religious
institutions In Bombay Presidency,
since 1936, every communal trust
was being governed by its own
independent Act. To cite an exam-
ple the various Parsi trusts were
governed by the Parsi Public Trusts
Registration Act, 1936.

A 1979 study of Parsi Charitable
trusts of Bombay identified that out
of a 1000 trusts 471 trusts were
found to be specifically for religious
purposes. The study also revealed
that a very large percent of these
assets were held between just a
handful of trusts. A large number of
smaller trusts were found to be as
good as written off. For instance, out
of 133 educational trusts, just 9%
between them held 80% of the total
corpus. Similar is the case with
other categories. This reveals that a
large number of trusts were
inoperative or semi-defunct. The
main cause was lack of awareness.
The beneficiaries did not know that
the various trusts existed, and the
trusts never bothered to go out to
the community. The result was often
an excess of income over expendi-
ture, leading to tax liabilities.

If problems of “communication”
and “narrow policies” exist in a small
community of about 50,000, the
problem must be of much greater
magnitude among other communi-

ties. The study of Parsi trusts may
not be completely reflective of
trends in other sectarian or cosmo-
politan truss, but it certainly indi-
cates a pattern.

On January 15, 1948, the
Government of Independent India
appointed a committee to investi-
gate into the question of manage-
ment of trusts and endowments in
the province of Bombay. Taking into
consideration this committee's
report, and after eliciting public
opinion, a comprehensive bill was
passed. The Bombay Public Trusts
Act, 1950, then became law. The
Act repealed all other Acts and
provisions applicable to the state of
Bombay and the Charity
Commissioner took over the
guardianship of trusts from the
Advocate General in Bombay.

Section 13 clause (a) of sub-
section | of the Income Tax Act
pertains to religious trusts, and
clause (b) pertains to charitable
trusts. In the case of a trust or
institution for charitable purpose,
created or established after 1/4/1962,
its income would not be exempt
under section 11 or 12, if the trust or
institution is created or established
for the benefit of any particular
religious community or caste.

Hence, although it is permissible
to create a valid trust for the benefit
of a particular section of the commu-
nity, that particular trust would not
enjoy tax exemption under section
11 or 12 of the Income Tax Act.

The Societies Registration
Act, 1860, was passed by the
Central Government on the lines of
the Literary and Scientific
Institutions Act, 1854. A Society is a
legal entity that allows a group of
individuals to associate. The
constitution of the country guaran-
tees every individual the right to free
association. Registration as a
society gives an association of

people a legal status. It ensures that
all members of the society abide by
certain rules and regulations that
apply to all. The entity can be sued in
a court of law for violations of the law.

Under the Societies Registration
Act (1860), a minimum of seven
persons above the age of 18 years
are required to register a society.
Historically a coming together of
less than seven peoples did not
constitute an association, and
hence the association was not a
legal entity. While it is not clear why
the number seven was chosen it
was perhaps to give the association
awider base of representation.

Unlike trusts, societies have a
more democratic set-up. There is
usually a scheme of election for
members of the governing council /
managing committee. The founders
of the society can continue to
remain members of the governing
council / managing committee,
subject to their being elected to the
same, every two, three or five years,
as the case may be.

Section 25 Company: Although
a nonprofit organization registered
as a company would be deemed a
corporate body governed by the
Companies Act, the latter distin-
guishes an ordinary commercial
company from a company acting as
a nonprofit u/s 25 of the Companies
Act. Modern day non-profits
evolved from the Companies Act. In
the Companies Act one could do
Business but there is no profit
motive, only the motive of surplus
that is redeployed for nonprofit
purposes. Therefore the Nonprofit
Company by design could do
economic and production related
activity.

This in
essence is
the broad

design of the
three Acts.
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In its earlier days Trust was the
simplest form of association where
two or more people could come
together put their money and
committed towards public causes.
Society with a membership of seven
or more people determined a public
cause to collect their money from
other people. In the nonprofit
company the possibility of all
encompassing work with far stricter
controls makes for far better
governance than the others.

The choice of form for the
organization depends on the
circumstances in which the organi-
zation exists. For example, in certain
states like Tamil Nadu, a trust is
relatively independent, while a
society is compulsory under both
acts simultaneously. In some States
the registration under the Societies
Act has to be renewed every year.

Legal advisers to nonprofits may
recommend the trust form over the
society because of the additional
procedures needed within the
Societies Act, or the perceived
'interference' by the Charities
Commissioner. However, these
procedures may also be seen as
positive, enabling greater account-
ability and democratic functioning.
Registration as a trust is normally
chosen when there is property
involved, especially land, buildings
and other such assets.

Trusts are generally irrevocable
and are meant to be life-long.
Trustees are appointed for an
indefinite tenure, even for life. One
need not stand for elections. In a
society, members of the governing
board are required to be re-elected
by the general body periodically. A
society can be wound up if the

objectives for which it was estab-
lished have been fully achieved. A
Section 25 Company is suitable for a
development or a voluntary organiza-
tion when it is involved with consider-
able financial transaction, for
instance with micro credit work. The
auditing standards are very high and
rigorous and it becomes necessary
to have a qualified Chartered
Accountant in the administration of
the company. It is also difficult to wind
up a Section 25 company.

As part of the registration
process, every organization,
whether a society or trust, has to
prepare and submit a governing
instrument. This is the document
that lays down how the organization
should be structured and managed
and in essence ensures that the
organization does what it was set up
to do. The governing instrument is

Comparison Table of the Three Acts:

o

Commissioner

Statute / Legislation Bombay Public Trusts Act Societies Registration Act Indian Companies Act
1950 1860
Jurisdiction Sub Registrar / Charity Registrar of Societies Registrar of Companies

certain states like
Maharastra)

(Charity Commissioner in

Main Document

Trust Deed

Memorandum of

regulations

association and rules and

Memorandum and Articles
of Association

Stamp Duty

Executed on non-judicial

No stamp paper required

No stamp paper required

stamp paper, whose value
must be 4% of trust
property's value

Number of individuals Minimum two Minimum seven Minimum seven

required to form the
organization

Board of Management No upper limit No upper limit No upper limit

Mode of succession on the
Board

Trustees Board of Directors /

Managing Committee

Governing body or council
/ Managing or executive
committee

Election by members of
the general body

Election by members of
the general body

Usually by appointment
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endorsed by the signatures of the
founder members and is therefore
meant to be a covenant or contract
that the board members accept. It
serves as a ready template that the
board or any other body can apply
to check if the organization is on the
right track. This document should
therefore be prepared with all
seriousness and sincerity for the
purpose of the organization.
Otherwise it can serve little purpose
beyond the registration formality.

Several times the question is
asked which when? The instru-
ment is as sharp and blunt as its
user. The Public Trust is far better
governed than a non profit company
if the ethos of those who aim to
settle this in an open, transparent
manner believe that resources
committed to it even if they are of
their own and all the norms must be
equally and publicly applicable to it.
The fact still remains that the
deterrence and oversight system of
the state is not that strong because
of the assumptions behind which
they were set up.

In our country, we have the
Indian Trusts Act which covers
states other than the erstwhile
Bombay state. It is a far less
complicated document and the
procedure for establishing, register-
ing and carrying out day to day
business needs the least of statu-
tory compliances.

One way to review the statutes -
The Society and Trusts Act is to
examine them through the lenses of
Gandhi and Ambedkar. Both were
set up during their lifetimes.
Gandhiji's instruments were fairly

largely trusts with not only no rotation
of trustees but also a concept of
lifetime trustees. Babasaheb
Ambedkar's instrument was a far
more democratic construction. While
Gandhiji, largely espoused the
benevolence of the rich with support
from the religious values where it is
assumed that there would be
different classes in society and those
who have should be more charitable
towards the others. Thus many
trusts that follow the Gandhian ideals
continue to believe that trusteeship
is for life and is a moral position
which cannot be challenged by law
but challenged only by another
moral position. Therefore if the
tfrustees are mismanaging their
responsibility it is almost imperative
that those who suffer against them
should go as a Satyagrahi.

Dr. Ambedkar, in his construc-
tion as a far more
pragmatic lawyer saw
the suffering of a caste-
ridden society and
therefore his construc-
tion of Governance
rests on a democratic
tradition where the
citizen remains at the
centre and rests on
four premises,:

@-.—

2

=

= The individual is
anendinitself.

= The individual has certain
inalienable rights, which
must be guaranteed to him
by the Constitution.

* The individual shall not be
required to relinquish any of
his constitutional rights as a
price of any privilege.

= The state shall not delegate
power to private persons to
govern others.

But far more he emphasized on
the need for equality in social
relationships and therefore was
advocating for reform of institutions
where governance was based on
public mandate. The Societies
Registration Act therefore is nearer to
that philosophy by law though it may

be subverted with the same pious-
ness as the ftrusts. Thus, when the
two are left more to the discretion of its
role holders the last instrument that is
the Sec 25 Companies thus becomes
purely a legal framework bereft of any
social dimension looking and
engaging at the Public Institutions as
not for profit but following all the
norms and rules of a public company
which has shareholdings and rights
based on your stake.

We are looking at these frame-
works from this dimension only to
say that the authors of any instru-
ment need to first conscious of their
own theories of change and their
belief in human species as either
equal or unequal. And therefore
based on that construction either
leave things to the process of
engagement and therefore have a
loose. Control and a legal frame-
work or be in the other whereas a
much more explicit legal framework
and a control system which does
not recognize motive as and intent.

Before one invests in the
process of setting up a nonprofit it
may be good to consider the
following three questions:

= Whatisthe motive?

= Do they see this as only for
their lifetime?

= Whether they would like to

share the institution with
others as equal stake-
holders?

Answering these three ques-
tions will honestly tell them which
institution to buy-in to and as they
say it is what you sow that you reap.
This is for those who are initiating a
nonprofit. Those who already have
a particular form of registration
nothing is lost. None of the three
stops you to make the process,
more transparent and participatory.
As a de jure transparency the order
is the Company, the Society and the
Trust though one has witnessed the
reverse on many occasions.
Therefore as clothes give identity to
the body it is the heart that gives
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Self Evaluation of Boards

Gagan Sethi and Mohan Krishna

Many a times it is said that
Boards are supreme of any non
profit organization. Many a time
nonprofit boards are selecting
people from among themselves
unlike their corporate cousins where
election is based on shareholding.

Once elected and in position of a
Nonprofit Board, this Body
becomes plenipotentiary as per the
law as long as it keeps itself within
the framework of the law.

Thus while most organizations'
staff who perform tasks and roles are
subject to an evaluation the Nonprofit
Board has no mechanism to evaluate
its own performance individually and
severally. The ideal situation of
Nonprofit Boards is those where the
constituency who they work for has
the right in the process of Board
selection. None of the three instru-
ments has any such mechanism in
place and yet Nonprofits spend
millions of Rupees in every country.

Every democratic nation has the
office of the Comptroller and Auditor
General whose role is to police all
public institutions. @ They come
under the audit of the CAG and the
CAG itself is appointed by the
Parliament in which both the
opposition and the Ruling party
have a say. This is a body which
has the confidence of the nation. At
the fiscal side It is on the non fiscal
performance of the Board that there
is no assessment.

At the Centre for Governance
Studies we innovated with the
concept of Public Hearings of the
nonprofit which in a sense can be
construed as a method of evalua-
tion of the organization but largely
as the reflection of a role of its
governance. What is therefore a
desirable process is the systematic
convention of Boards going through
a self evaluation based on its own

understanding of its cycle which
could range from 6 - 18 months.

The self evaluation of Boards
either can be moderated by external
support or professionally done
within its own resources. Such a
process of self evaluation has the
following advantages.

1. It gives the moral authority
of the Board to Govern and
therefore demands for
accountability and sends
the message to all its
stakeholders including the
staff and the executive

2. that it means business and
that it pays premium for
planned change and use of
public resources.

3. Itstrengthens the democratic
tradition of nonprofits from
the top which the law does
not provide for so succinctly
in some of the instruments.

The arenas of Board evaluation
are

Presence / Attendance

2. Specific engagement from
the lens of your area of
expertise

3. Perform the role of tax
payer and ask relevant
questions

4. Take responsibility of both
the success and failure of
the functioning of the orgn.

5. Communicate the values of
the “no one is above the law

to all its stakeholders
associated (external and
internal)

This gives it the moral authority
to question other public bodies of
their role and functioning

There are several instruments
which have been developed of
board self evaln. Tgiven below are
some of them.

It is desirable that a sub-
committee of the Board chooses the
questions best applicable to it which
cover the following areas.

1. Governance Oversight

2. Fiscal Prudence

3. Programme Relevance

4. ValueAdherence

5. Fairand justinternal control

Therefore it becomes important
that the Board Members on applica-
tion are given a Board dossier in
which this role expectation includ-
ing self evaluation is given before-
hand - forewarned is forearmed.
This would help Board Members to
either accept or reject their nomina-
tion and if accepted they also enter
the Board fully informed and aware
of the role and function.

Following is a small portion of
Self Assessment a format Board
from www.boardsource.org. The
entire self assessment is available
at a costt When each board
member completes the assess-
ment, the collective answers will lay
the foundation for setting priorities
and motivating the board individu-
ally and collectively to strengthen
your performance and governance
practices.

All board members plus the CEO
will be asked to assess the board's
performance by answering a series
of questions based on recognized
roles and responsibilities of
nonprofit boards. These questions
are organized into the 9 sections
listed below. This demonstration
includes the complete set of
questions
=gy m
Section
One and
sample
questions
from 93
other
sections.
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. The survey uses a 5-point rating scale based on the following definitions:

Mission

Strategy

Funding and Public Image (may include fundraising)
Board Composition

Program Oversight

Financial Oversight

CEO Oversight

Board Structure

Meetings

Poor or needs improvement
Fair or marginal

OK or acceptable

Good or above average
Excellent or superior

Determine the Mission and Vision: One of the board's fundamental roles is setting direction for the
organization. This begins with the board's responsibility for establishing the mission and defining a vision
of the future. A mission statement is a concise expression of what the organization is trying to achieve and
for whose benefit. A vision statement is an inspiring verbal picture of the organization's desired future.
These statements serve as the foundation for making decisions. The board, working closely with the chief
executive, should review them periodically and revise them if necessary.

Please rate the board's performance in: Poor Fair OK Good Excellent

1.1 Supporting the organization's mission | | [ | SEDL

1.2 Agreeing on how the organization should fulfill its mission | 1 [ | o S

1.3 Periodically reviewing the mission to ensure itis appropriate [t10g9] [ | | ]

1.4 Articulating a vision that is distinct from the mission | 1 | [ i |

1.5 Using the organization's mission and values to drive decisions | [ | I I l

1.6 How can the board do betterin this area? | | I [ | |

2. Ensure Effective Planning: To carry out its role in setting direction, the board is actively involved in
strategic planning and thinking. Typically the board engages in a formal planning process every few years.
Then, it monitors progress against that plan. The board also needs to understand the organization's
clients and stakeholders, as well as the internal and external operating environments, so that it can
respond appropriately as opportunities and challenges arise. It focuses its efforts primarily on long-term,
strategic issues, rather than short-term operational and administrative matters.

Please rate the board's performance in: Poor Fair OK Good Excellent

2.1 Setting the organization's strategic direction - in partnership e [ [ | ]
with the chief executive

2.4 Assessing and responding to changes in the i I | [ [Cemg
organization's environment

2.5 Engagingin an effective strategic planning process [ [ ] | fresrt g

Board Composition Build a Competent Board: An organization's board is a critical resource and the board
is responsible for its own composition and leadership. A good board is made up of individuals who contrib-
ute critically needed skills, experience, perspective, wisdom, contacts, time, and other resources to the
organization. A well-conceived board-building plan helps the board to identify and recruit members and
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cultivate officers. New members are oriented to the board's responsibilities and the
organization's activities. Board member rotation ensures that the board is infused with
new ideas yet remains a manageable size.

0

Please rate the board's performance in:Poor Fair OK Good Excellent
4.1 Ensuring the current board has the capacity to lead the organization into the future.

4.2 Examining the board's current composition and identifying gaps, e.g., in expertise,
influence, ethnicity, age, gender.

4.5 Effectively orienting new board members.

Meetings Conduct Productive Board Meetings: Boards carry out much of their work in meetings. Meet-
ings that are carefully structured and efficiently conducted will help board members feel that their time is
well spent and that the board adds value to the organization. Effective boards have meeting agendas that
focus on important issues, allow for discussion, and lead to action. To ensure efficiency, board members
receive and review agendas and background materials prior to the meetings. To tap into the collective
wisdom of the board, boards pay careful attention to boardroom culture, group dynamics, and decision-
making processes.

Please rate the board's performance in: Poor Fair OK Good Excellent ‘

9.1 Fostering an environment that builds trustand respect | | | ] ] |
among board members.

9.5 Allowing adequate time for board members to ask | | | | | |
questions and explore issues.

Each section includes an open-ended question which gives board
members the opportunity to respond with personal comments, ideas, and
suggestions.

How can the board do better in this area?

The next series of questions about board practices and organizational
demographics are only to be answered by the chief executive and will
provide basic information about your organization and enable us to create
benchmark data for your final report.

CEO - Organizational Practices

An organization's major policies, practices, and procedures are designed to serve as a guide for nonprofit
leaders - board and staff - as they carry out the work of the organization. Because the board has ultimate responsi-
bility and accountability for the organization, it needs to ensure that these practices are well documented and
routinely followed.

Please rate the board's performance in: Poor Fair OK Good Excellent

l {e aiod 1

1 Does the organization have a written mission statement? |

4  Does the organization have a written strategic plan? [

|

| | | | |
19 Does the board have an annual retreat? l l [ I I | ;
20 Do board committees have written charters or job descriptions? ! | ! | | |
Organizational Demograhics Poor Fair OK Good Excellent
1 How many voting members currently serve on the board? | [ | | | |

3 Howmany hours does a typical board meeting last? [ [ [ [ [ | ‘
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Role of Financial Monitoring of

Board Members

Gagan Sethi

Essentially Boards have two
types of Board Members - those
who understand financial
Management and those who don't.

If this were true the passing of
the national budget would become
a mockery by the same Standards.
Financial Management and its
concomitant knowledge is a non
negotiable competency for all
Board Members which can be
having a scale of Minimum to
Maximum. Thus there is a
threshold where all Board Members
should know

1. How to read a balance sheet
and

2. The statutory financial
obligations viz., the charity
commissioner, Income Tax,
etc.

It is therefore advisable for the
management to prepare financial
compliances as well as the
necessary provisions under the
Income Tax Act which comes in the
bare minimum category. The Board
role is that it is the custodian of all
moneys which the nonprofit is
bestowed with either through
grants, services it earns through
goods and services. As a custodian

the responsibility becomes twofold.

1. The money is spent diligently
means most efficiently and
prudently at one level and

2. the fiscal mgt is developed
and functioning

Therefore it becomes the
Board's responsibility to set
Standards in relation to financial
Management practices. Some of
them are:

1. Cashinhand

2. Receivables and Payables
3. Inventory of all assets
4

. Whether expenditure on
every item is done through a
duediligence process

5. Whether a checks and
balances system of potential
misuse / fraud is in place to
hold accountable
appropriate persons who
default on any of the above.

Thus, the first act which is
legislated by the board as good
practice is to institute the concept of
budgeting and the devolution of
financial powers and to fix
responsibility at various levels in
case of non compliance.

Approve and Set standards of
financial management practices
which include data entry of a
voucher to preparing the Balance
Sheet of the project and of the
organization as a whole. Every
board meeting should spend based
on the volume of the utilization of
funds 10-25% of its time on
overseeing financial management
depending on the volumes and
complexities of the organization
that is large - as a turnover of a
Crore and above per annum of
about 3 5 projects. It may be
relevant to set up a separate
finance committee of which at least
2 members of the board and it could

co-opt people from outside as
members of the committee.

The finance committee should
examine in detail and give their
representatives to the Governing
Board meeting which allow the
Governing Boards lesser time in
financial matters. However it must
be seen that any major changes in
financial systems and or
information related to Financial
Management which may seem
important must be referred to the
Governing Body for decision and or
reference. Thus the finance
committee operates under the
Governing Body as an instrument of
the Governing Body and not as an
independent Body.

It is best to format the
functioning of a Finance Committee
over the following possible agenda
It is also to develop a checklist of
financial due diligence for which it
demands a information report from
the Management formats for such
are appended. The finance
committee report must be placed in
the Governing Body as a separate
item dovetailed with the financial
agenda and care should be taken
that at least one member of the
finance committee must be present
in the subsequent Governing Body
meeting.  This is important to
maintain the devolution cascade of
responsibilities.

The role of financial monitoring
increases in the same manner with
deficit or surplus budgets in
organizations. In case of a deficit
budget the oversight is increased
cost cutting in what are called the
trying times of the organizations.
But it's role specifically increases
when the organization has surplus
when is it has more budgetary
allocations than is pending. It is
here that the role of prudent short-
term and long-term investment
cash flow management becomes
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an extremely strategic intervention
which can help the organization
either bide through the trying times
and or build reserves through
appropriate short medium and
long-term investments.

Organizations' life
cycles go through these
phases as part of their
life span.
Appropriate
investment
strategies of
project funds and
non project funds
can help build
reserves of
different types
either within the
project or outside
the project thus
for example all
moneys of all projects come to the
FCRA account. They should be
taken into the designated sub
account only when they need to be
expended. = As most donors
demand interest to be deducted
from their project donations

whereas money invested from the
pool of projects the interest can be
claimed to be that of the
organization. Irrespective of this
one can increase even the project
size by better investment policies
based on forcing end users to give

and get approved their fund
requirement budget.

The finance monitoring can also
ensure the hidden costs of the
organization and allocate
appropriately to projects. These
are some of the functions which a

good financial due diligence
process can contribute to stable
institutional funding. Some of
the formats for approval for
financial committees and
boards are annexed. As
exemplary it is
recommended that
each organization
tailor makes their
instruments of
financial control
based on their
Project cycle

management and
the time that the Board can give to
its oversight.

An important function of the
board is to provide proper financial
oversight. A simple dictionary

meaning of oversight is 'watchful
and responsible care'.
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